performance apppears to indicate that it is engaging in discriminatory

practices on the basis of an analysis of its Annual Employment Report. 3 In

view of OMB's action and the fact that the Commission had recently

established new EEQ requirements for cable television systems, the

Commission adopted a Notice of Proposed Rule Making (Notice) on November
~__~ ‘4, 1985, to consider revisions to its broadcast EEQ procedures.

4, In the Notice, the Commission stated that in considering revisions
to its broadcast EEO reporting and monitoring procedures it was primarily
concerned with a licensee's overall EEQ efforts rather than simply the
numerical composition of its workforce. The procedures proposed in the
Notice were intended to develop new requirements that would address OMB's
concerns for minimizing reporting burdens and provide the Commission with
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guidelines concerning EEO policies and practices similar to those in the
existing 5-point and 10-point Program Report forms. It also proposed to
eliminate the 5-point Program Report and to replace the 10-point Program
Report with an EEO program report that would be significantly less
burdensome than the existing requirement. The Commission also proposed to
continue to require each licensee to file annual employment information and
to adopt a new Broadcast Annual Employment Report (Form 395-B) which would
be similar to the existing Form 395, but with revisions to conform to the
Equal Employment Opportunity Commission's Form EEO-1. The proposed |
revisions Wwere to combine data for full-time and part-time employees on a
single table and to reformat the table. Further, the Commission proposed to
raise the threshold number for reporting information on both the program
report and the annual employment report from five to six.

5. By letter of April 2, 1986, OMB returned without action the two
~~ proposed forms that had been submitted to it for clearance under the
Paperwork Reduction Act. OMB indicated that it had not been provided with
the requisite time for review (60 days) pursuant to Section 3504(h) of the
Paperwork Reduction Act and Section 1320.13 of its paperwork reduction rules
(5 CFR §1320.13). On June 16, 1986, following the conclusion of the formal

3 Since disapproving the Commission's program reporting requirement, OMB
has granted a series of extensions which have permitted the continued use of
the existing 5-point and 10+point reporting forms.

4 Sce Notice of Proposed Rule Making, MM Docket No. 85-350, 50 FR 49566
(December 3, 1985). See also Report and Order in MM Docket No. 85-61, 50 FR
40836 (October 7, 1985) wherein the Commission revised its cable EEQ
policies and practices in accordance with the requirements of the Cable
Communications Policy Act.




comment period in this proceeding, OMB submitted comments regarding the
reporting requirements proposed by the Commission.

S 6. In its comments, OMB criticizes the proposed Form 396, stating it
believes that: 1) preparation of the required submission would be
burdensome on licensees; 2) the submitted responses would not be very useful
because broadcasters could carefully craft responses to be technically true
while not revealing their shortcomings in EEQ performance; and 3) the
Commission would not be likely to have sufficient resources to make
meaningful use of the information it receives. OMB also comments that the
proposed form does not appear to significantly reduce the paperwork burden
on broadcasters, and may actually increase the burden. Finally, in OMB's
view, the proposed form does not give broadcasters a clear and simple
explanation of the Coamission‘’s EEQ requirements. To remedy the
deficiencies it sees in the Commission's proposed Form 396, OMB submitted
its own alternative proposal for the Form 396 that would ask for brief
responses in a format similar to that of the 10-point Model EEO Program
Report and would also permit licensees to submit alternative data. The
Commission examined this proposal and concluded that it warranted further
consideration Acmm:;lv on Oct:ober 31. 1986. the Commission adopted a
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7. The Commission received twenty-six comments and four reply comments
in response to the Notice. In addition, seven parties submitted comments
and two parties submitted reply comments regarding OMB's proposal presented
in the Further Notice.

5 See Further Notice of Proposed Rule Making, MM Docket No. 85-350,
51 FR 43054 (November 28, 1986).

C Parties riling commenta and/or replies to the Not‘ce and Ffurther Notice
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DISCUSSION

8. Upon examination of the record in this proceeding, we believe that
it is appropriate to adopt revised EEQ policies and procedures that ’
emphasize licensees' efforts to operate in a nondiscriminatory manner. The
requirements and procedures which we are adopting herein are modifications
of the proposals set forth in the Notice and Further Notice in response to
the comments we received in this proceeding. We believe that the amended
rules and reporting requirements will provide us with the means to improve
the effectiveness of our EEO policies and monitoring activities in a manner
that will limit the paperwork burden on licensees necessary to the
accomplishment of that objective.

9. EEQ BRules. In the Notice, the Commission proposed to incorporate
into Section 73.2080 of its rules relating to EEO requirements the general
guidelines concerning EEQ policies and practices that are included in the
existing S-point and 10-point Model Program Reports. The proposed rule
provisions included general EEO policy requirements and suggestions for
specific practices to ensure compliance with such policies. The Commission
indicated that it believed that inclusion in the rules of the specific EEQ
requirements and the suggested guidelines for meeting them would provide
licensees with adequate information to develop satisfactory EEC programs.
Therefore, it stated that the 5-point Program Report no longer appeared
necessary and, consistent with its desire to minimize the reporting burden,
that this report could be eliminated.

10. Those parties commenting on this issue generally support the
commission's proposal, although many commenters suggest modifications to
specific sections of the proposed rules. Seven broadcast station licensees
filing Jointly (Joint Licensees) object to the inclusion of suggested
"guidelines" in the rules because they believe it represents a regulatory
cipansion that runs counter to the Commission's efforts to reduce its rules.
The Joint Licensees also contend that over time these suggested means for
carrying out EEO policy will become standards of compliance. They believe
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on the rules that govern EEQ practices for the cable industry 11 and that
there is no statutory mandate for a comparable requirement for broadcasters.
DLA, therefore, asserts that this requirement is inappropriate for
broadcasters and that the Commission cannot justify the imposition of such a
significant burden of data collection, maintenance of records, and
evaluation on them. DLA further argues that the proposed comparison on a
Job category basis is contrary to established Commission precedent that
focuses the review of licensees' employment policies on its overall
employment profile.
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the S5-point Model EEO program. They agree with our initial assessment that
this action is consistent with our goal of reducing unnecessary or
burdensome reporting requirements. In this respect, Haley, Bader & Potts
(HB&P) observes that the principal purpose of the 5-point Program Report is
to place  licensees on notice of the Commission's Model EEO program and that
inclusion of that model in the Commission's rules will serve the same
-purpose. American Women in Radio and Television (AWRT) opposes the total
elimination of the 5-point Model EEO Program Report, although it suggests
that it could be replaced by a recruitment source list requirement which
would help prospective licensees focus on their EEO responsibilities and
tne recruitment resources available to them at a time when they may have
multiple job openings. The Office of Communication of the United Church of
Christ (UCC), Citizens Communication Center (CCC) on behalf of six public
interest groups, and NPR contend that the 5-point Program Report should be
maintained as a means of requiring broadcasters to affirmatively acknowledge
that compliance with the Commission's EEO guidelines is an integral aspect
of the application process,

4. We continue to believe that it is desirable to incorporate into
the rules our specific broadcast EEO program requirements and general
guidelines, in the form of examples of acceptable activities, for meeting
those requirements. This will provide a more appropriate and effective
means of informing broadcasters, individuals employed or seeking employment
by broadcast stations, and other interested parties of these requirements
than simply stating them on EEQ program reporting forms as we have done
in the past. In this respect, wWwe observe that these combined information
and report forms are directed only to broadcast applicants and licensees,
and only on the relatively infrequent occasions of applying for a station
license or license renewal, and hence are not available to all interested
parties. By including the EEO program requirements in the rules, we will
make them readily available to all interested parties. We also conclude

it See Cable Act, supra. See also Section 76.75(c) of the Commission's

rules, K7 CFR §76.75(c).
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characteristics of the station and its local service area. For this reason,
our listing of suggestions for meeting the EEQ requirements is not intended
to be either exclusive or inclusive but simply to provide guidance.

~ Keporting Requirements

17. Annual Employment Report. In the Notice, we proposed to continue
to require licensees to file Annual Employment Reports and to make several
modifications to this reporting requirement. The proposed new Form 395-B
would continue to require stations to identify the number of employees by
race/national origin and sex in the same nine job categories as the existing
troadcast Annual Employment Report. However, we proposed to revise this
report to conform to the format used by the Equal Employment Opportunity
Commission (EEQC) on its Form EEO-1. Under this proposal, employment
statistics fnr full-time and part-time employees would be combined on a
single table and the data would be rearranged to conform with the data table
on the EEO-1 form. In addition, we proposed to modify the existing
procedures to permit stations with fewer than six full-time employees,
rather than five as is currently the case, to complete only the
identification and certification portions of the annual employment form.
Further, we sought comment on whether we should continue to require the
filing of Annual Employment Reports by headquarters, regional, and national
offices, as is required under existing rules.

18. Approximately half of the commenters responding to the Notice
-““"'f”'}jf" *—_*;nung‘lb"-Jﬂ‘ P—l" pMmmggte tp=taly :
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requirement should not be revised since it iIs not burdensome, is the primary
means for monitoring a station's EEC efforts, and was not the basis for
OMB's disapproval of our reporting requirements. Most of the commenting

~ public interest groups and some broadcasters oppose the proposal to combine
full-time and part-time employees. DLA states that there would not be a
material reduction in recordkeeping burdens if the statistics for full-time
and part-time employees were consolidated. In fact, it notes that many
stations do not have to file an EEO-1 form and the change would probably
require adjustment of their existing procedures. Several public interest
groups and a few broadcasters are concerned that combining data for
furl-time and part-time employees may not provide an accurate picture of a
station's hiring practices. In this respect, several parties state that if
licensees are permitted to combine these data it would be possible for a
station to distort its employment profile by hiring minorities only on a
part-time basis. The United States Catholic Conference, AWRT, and the
Mationzi Black Media Coalition (NBMC) believe that it is important to report
full-time employees separately since they are the ones who would participate
in the operation of a station and would be more likely to influence a
station's programming decisions. Several broadcast commenters support the
revision of the 395 form to conform to EEOC's EEO-1, including the
combination of data for full-time and part-time employees, because it would
eliminate duplicative paperwork for many licensees.’

103



19. The National Association of Broadcasters (NAB) and other

nroadcasting interests support the Commission's proposal to increase the
eporting thresnold from five to six full-time employees. HB&P submits that

~—while a cnange in reporting threshold from five to six would be a step in
the rignt direction, it would only affect about one percent of all broadcast
licensees. HB&P and the Broadcast Finanacial Management Association (BFMA)
suggest that the threshold be increased to ten, especially if full-time and
part-time employees are combined. XBW Associates suggests that a tiered
system of reporting thresholds be implemented based on station type. UCC
and CCC comment that this propcsal ignores the fact that small broadcast
stations orten afford the greatest employment opportunities for minorities
and women and oppose raising the reporting threshold on that ground.

20. NAB and several additional parties representing broadcast
inteirests support deletion of the requirement that headquarters units file
Annual £mployment Repcorts on the basis that the focus of EEO performance is
on the amployment practices of {ndividual stations and that the Commission
ftself stated in the Notice that headquarters data are seldom considered
in EEOQ monitoring. They submit that this requirement, thus, is inconsistent
with the policy of only requiring submissions that are for regulatory
purposes. The Gannett Co. and Lee Enterprises (Gannett/Lee) also note that
headquarters units typically employ relatively few people. On the other
side of this issue, CCC and several other parties representing minority and
women's interests state that headquarters data should continue to be filed
since they indicate a group owner's propensity to operate in the public
interest. Further, NBMC states that since headquarters are often located in
ma jor cities with substantial minority populations, these jobs present an

yportunity for minority entry into the broadcasting industry. UCC/NCC and

ne National Association of Black Owned Broadcasters (NABOB) contend that

data from headquarters, regional, and national offices will indicate whether
minocities are rising to the most important managerial and professional
positions and the employees at these facilities have a major influence over
the selection of programming. Finally, DLA and AWRT state that the
consolidated reports can be eliminated since they are the mathematical
sammation of the data from a company's EEQ units.

21. Arter consideration of the comments on our proposed revisions to
Ine Atincal mpjoyment Heport, Wwe have decided to retain the existing
regeriing requirements for individual stations with only minor revisions to
«ni{erm tne statistical tables to the format of the EEO-1 form.
s%.3e2s will be required however to report employment statistics for
i-..=-l.me ang part-time employees on separate tables. Upon further

'3 The revised Annual Employment Report (Form 395-8) is shown in

wID&ndia O.
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contemplation of this matter, we believe that there is an important
distinction between full-time and part-time employees in the broadcast
industry. For our purposes, it is important to be able to review a
station's employment statistics for its full-time employees separately.
Unlike employment patterns in the cable industry, part-time employees
generally constitute a significant portion of the total workforce at most
broadcast stations. For example, of the 206,135 total employees in the
broadcasting industry in 1985, according to the Annual Employment Reports,
35,368, or more than 17%, were part-time employees. Therefore, licensees
could potentially improve their overall employment profiles by hiring
minorities and women only on a part-time basis. If the data were
consolidated, we would not be able to detect this practice. We conclude
that in order to adequately monitor broadcast stations' EEQ efforts, it is
necessary to collect separate data for full-time and part-time employment.
Thus, we are making no changes in the information collected on the annual
report. However, as a matter of administrative convenience for our own use
und for stations that also report to the EEOC, we will reformat the tables
to order the categories to conform to EEOC's Form EEO-1. In order to
implement these changes, we are instituting a new Form 395-B so that we may
preserve the existing Form 395, which also is used for submission of annual
employment data by some common carrier licensees.

22. With respect to raising the reporting threshold from five to six,
we recognize that small broadcast stations often offer opportunities for
entry by women and minorities to employment and careers in the broadcast
field. We also note that the proposal to raise the reporting threshold in
the Notice was based on modifications we made regarding the filing
requirements for cable systems as set forth in the Cable Act. We have no
equivalent statutory directive with regard to broadcast stations. In
addition, since the number of stations that would be affected by this
proposal is small, we do not believe that such a change would appreciably
alleviate the administrative burden imposed on the industry by the EEO
reporting requirements. Accordingly, the reporting threshold of five full-
time employees will be retained.

23. Finally, we will no longer require the filings of Annual
Employment Reports on a consolidated basis. OQur monitoring efforts
are directed primarily to the individual broadecast station and the
consolidated reports are not useful in this respect. However, we believe it
is imporctant for us to continue to be informed of the licensee's employment
profile at its headquarters office with respect to those personnel who
have an operating effect on owned and operated stations. Thus, we will
continue to require the filing of Annual Employment Reports for those
neaqquarters employees whose primary duties lie in the operation and/or

1t See [ootnote 1, supra.
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27. Several parties representing public Interest groups and a few
broadcasters state that the existing procedures have been extraordinarily
effective in promoting nondiscriminatory employment opportunities in che
proadcast industry and that major modifications do not appear necessary.
Broadcast interests comment that the proposed Form 396 would. create a
substantial new administrative and recordkeeping requirement that would
contradict the Commission's stated objective and would not be responsive to
the concerns expressed by OMB. HB&P does not believe that the new Qquestions
will materially assist the Commission in evaluating a station’'s overall EEQ
efforts and that only licensees whose employment profiles fall outside the
Commission's processing guidelines should be required to submit additional’
data. DLA submits that to the extent that the existing requirements do not
request sufficient information about a particular licensee's employment
practices, the Commission can always request additional information as it
has done in the past. DOJ and BFMA also contend that data beyond that on
the Annuzl Employment Report should be requested only in cases where the
Commission has reason to believe that the licensee is discriminating against
employees or applicants.

28. Some parties, including NPR and the commenting public interest
groups, contend that the proposed Form 396 would not provide the Commission
with sufficient information to evaluate licensees' EEQ activities. In .
particular, the National Association of Hispanic Journalists (NAHJ) and the
Mexican American Legal Defense and Education Fund (MALDEF) assert that the
simple "yes" responses requested in Part I would not give the Commission a
benchmark from which to measure a licensee's progress in furthering equal
employment opportunity and that a complete narrative should be required for
all the questions posed in this section. NPR supports the proposal to
request job descriptions because the categories on the Annual Employment
kKeport are not specifically tailored for the broadcast industry. NBMC
submits that the Commission should ask each licensee %o repond to all the
narrative response questions in Part IIl because answers to each of these
questions listed would be important for a meaningful review of a licensee's
g0 efforces.

29. Broadcasters generally support our proposal to supply licensees
~itn MSA labor force data. They also support the proposal to permit
slcensees to suomit alternative labor force data because it would serve the
Commission's Zoal of improving the accuracy and reliability of its EEQ
menitoring activities. These ccmmenters generally observe that the licensee
is most familiar with the recruitment realities of its particular situation
ana, tnerefore, is most able to define the area within which it is
r=2sscnaole to seek prospective employees. (3S and NAB comment that
.woensees snould be permitted to use national data for the available lapor
rorca with respect to certain high level managerial and technical positicns
wnere iL can be demonstrated that such positions are {ilied from a
natiocnwile pool or applicants. On the other side, NPR ooposes permitting
Ligenseas Uo submit ailternative labor force data execept in sxtreme
sircumstanges.

- 14 .
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30. Comments on OMB's Proposed EEQ Program Report. The alternative
Form 396 proposed by OMB is styled after the existing 10-point Model EEO
Program Report and is intended to reduce the emphasis on reporting numbers
rather than efforts. OMB's suggested form integrates the instructions into
the form in a manner designed to remind station management of the

~ Commission's EEQO requirements and to emphasize that effective affirmative
actions in policy dissemination and recruitment are mandatory. Under this
proposal licensees would be required to indicate whether they follow
specific EEQ practices in accordance with the rules and would be required to
provide some additional information concerning specific activities in
furtherance of these responsibilities. OMB's proposed program report also
incorporates the system for reporting local labor force data from the
Commission's own proposal.

31. -Mast of the commenters responding to the Further Notice appear to
prefer the existing form or a revised version of that form similar to OMB's
proposal over the form proposed in the Notice. NAB supports retention of
the current form, but finds the rephrasing used by OMB to be an acceptable
alternative. BFMA agrees with OMB's position that the Commission should

only collecr. detailed int’ormation when a licensee appears to be engaging in
e — — A — L A

" T would support the collection of additional informatlon using OMB's

alternative form because it will minimize the reporting and administrative
burdens on stations and the Commission. Flve broadeast parties filing joint
comments (Joint Parties) submit that OMB's proposal would avoid the
excessive burden that would be imposed by our original proposal and with
minor editorial changes would solicit all the necessary information for the
Commission's routine enforcement activities. UCC believes that the
Commission should adopt a modified version of the existing form that

~— incorporates the instructions and guidelines within the form itself, as
proposed by OMB.

32. However, NPR argues that the OMB proposal would be an unacceptable
reformulation of the existing form and urges that the existing form be
retained as a means of collecting essential data and analysis for meaningful
enforcement of EEQ requirements. NPR states that the similarity between the
existing form and that proposed by OMB underscores the fact that the
existing form contains essential information. NBMC refutes the OMB comments
regarding the burden that the Commission's proposal for the submission of
job descriptions and narrative responses would place on licensees. NBMC






has not shown how these data would be used in detecting or deterring
discrimination that would not be detected or deterred by other agencies.

35. The New EEO Program Reporting Requirement. We have reexamined our
initial proposal for EEQO program reporting, the OMB proposal, and the
comments submitted in this proceeding and have decided to adopt a new form
that follows the general approach of the existing 10-Point Model EEO Program
Report and OMB's proposal for this reporting requirement. The new Broadcast
Equal Employment Opportunity Program Report (FCC Form 396) is similar to the
program report proposed by OMB in that it integrates the instructions into
the form and it requires licensees to indicate those activities that they
use to implement various elements of their EEQO programs. 20 The principal
differences between the new program report and the form propcsed by OMB is
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training programs and have retained the request for hiring and promotion
data that is part of the existing form. We believe that hiring and
promotion data are necessary for a complete review of a licensee's ongoing
EEQ policies. Furthermore, the request for the submission of hiring and
promotion data is consistent with the recommendation of the EEOC, the expert
agency in this field, that we require information regarding the areas a
licensee's EEQO program is supposed to address. We are not retaining the
section on current employment from the existing form because it would be
duplicative. The data submitted on the annual report for the year of the
station's license renewal are sufficient to indicate the composition of the
station's workforce. If in examining a station's EEO performance we find
that additional data, including current employment data, are needed, we will
obtain it through a supplemental information request. We believe that this
reporting requirement will provide us with sufficient information to
evaluate licensees' efforts to afford equal opportunity in employment

‘ without creating an excessive paperwork burden on either the Commission or

— broadcasters. .

36. Each licensee will be required to submit a Broadcast Equal
Employment Opportunity Program Report as part of its license renewal
application. The information requested in this submission, along with the
data included in the annual report, will provide us with adequate
information to assess a licensee's EEQO efforts. In situations where this
information is insufficient, the needed additional information will be
requested from the licensee. Stations with fewer than five full-time
empluyees will be required to complete only the identification and
certification portions of the form. Other licensees must complete the
entire eight-part form, For the reasons discussed above, we have chosen to
bkeep trie regorting threshold at five full-time employees. For stations
lvocates in areas where minority group representation in the available labor

Y The Form 356 we are adopting is attached in Appendix E.
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force is less than five percent, the licensee may chocse not to file EEO
program information for minority groups. In such cases, the form is to be
completed using only the information regarding the station's EEQ program
directed towards women.

37. Part I of Form 396 requests that the station submit the name and
title of the individual at the station responsible for EEQ. Part II relates
to the dissemination of the station's EEQ policy. Licensees indicate which
of several specific practices listed on the form they use to disseminate
their EEO policy to applicants and employees. Similarly, in Part III
stations indicate which of a series of specific practices they use in their
crforts to recruit minorities and women. Both Parts II and III have space
for licensees to indicate practices other than those specified by the
.ommission,

38. Part V of OMB's proposed program report would have required
licensees to provide information relating to any optional training programs
they may conduct. Because training programs are optional and are only
feasible for a limited number of stations with sufficient resources, we will
not include training as a separate section on the new form. However, we are
including training programs as an example of the additional information the
licensee may provide to assist the Commission in its evaluation of the
station's EEQ efforts under Part VIII of this report.

39. FPrarts IV and V of the new Form 396 require stations to submit
statistics regaraing hiring and promotions, respectively, over a 12-month
period. Licensees report the total number of employees hired, the total
number of minorities hired, and the total number of women hired. We also
are raquesting the total number of positions filled in the upper four job
categories, the number of minorities hired in the upper four job categories,
and the number of women hired in these job categories. Equivalent data must
oe submitted for the total number of promotions and promotions within the
upper four job categories. OMB claimed that the Commission could ascertain
information regarding hiring and promotions from the Annual Employment
keport. However, we find that the actual number of hires and promotions
cannot te reliably determined from those data.

4g. Part VI concerns available labor force data in the market where
tue station is located. In the Notice, the Commission stated that it would
supply each licensee with the pertinent labor force statistics for the MSA

L)

Fur ¢iample, the data on the annual report would not indicate a
omgtiin w.thin a particular job categcry. Similarly, £ a minority or
maiec 2mploy2e left a station and their pcsition were filleg by an
individuzl Wwitn tne same race/national origin and sex characteristics, i:
~ZL.C 10T snuw up as a net change in the station's empioyment.
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or county wnere it is located. The licensee would then be able to use these
data in its own evaluation of its employment profile and efforts. The
Commission has further investigated the possibility of supplying licensees
with lapor force data. At this time, we do not have the administrative
resources, including the data processing capability, to provide these data
to licensees when license renewal applications are sent to them. We hope to
eventually be able to implement this proposal in order to lessen the burden
on licensees. However, for the time-being, licensees will continue to be
responsible for obtaining their own data from local sources for their own
evaluations, as they have done previously. The Commission will continue to
use MSA data, or county data in cases where the station is not located in an
MSA, in its evaluation of EEQ efforts.

4i. We also proposed to permit licensees to submit alternative data
with an appropriate explanation if they believed that the MSA or county data
would not accurately reflect the available labor force. We are adopting
this proposal and licensees may submit alternative data with an explanation
of Wwhy such data are appropriate with this program report. In this respect,
we generally believe that alternative labor force data may be appropriate in
instances where: 1) the distance of the station from areas with significant
minority population in the MSA is great; 2) commuting from those areas to
the station is difficult (such difficulties may be based on distance but may
also be based on other factors such as lack of public transportation); or
3) recruitment efforts directed at the MSA minerity labor force have been
fruitless. If the Commission is satisfied by the licensee's showing, then
it will use the alternative data in its examination of the station's
workforce statisties. We wish to emphasize that submission of alternative
labor force data is strictly optional and at the licensee's discretion.
furthermore, should a licensee choose to submit alternative labor force
data, the purden will be on the licensee to Justify the use of such
altenative data.

42. Licensees must provide a brief description of any complaint
alleging aiscriminatory employment practices in Part VII of their EEO
program report. Such descriptions must include information regarding the
persons involved, the date of the filing, the court or agency where it was
tiled, the fiie number, and the disposition or the current status of the
natter. Licensees also must include information regarding all complaints
filed or pending since their previous license renewal was granted.

43. The rinal section of the Broadcast EEQ Program Report, Part VIII,
asks licensees to describe any other information that they believe will
43513t the Commission in its evaluation of their efforts to provide equal

- opportunity in employment and to fulfill their obligations under the

Commission's rules. Responses under this part are optional. We have
incluced in Part VIII some examples of the type of information that
licensees may chcose to submit in response to this section.

-9 -
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Evaluation of EEQ Efforts

4y, In the Notice, the Commission emphasized that its principal
concern in monitoring the EEQO activities of broadcasters is with the good
faicth efforts of licensees to hire and promote in a nondiscriminatory
manner. Accordingly, we stated that our evaluation of a station’s
activities in this area would be based on information submitted on the
Broadcast EEQ Progam Report, the Annual Employment Report, any adjudicated
findings of discrimination, and any further information that we might obtain
through investigative requests or that the station may provide. We also
proposed to continue to use our EEO guidelines solely as an administrative
tool for identifying those stations whose EEQ efforts might require further
review,

45. HRegarding the Commission's proposed procedures for evaluating
licensee's EEQ efforts, several commen:ters believe that the use of
processing guidelines will result in hiring quotas. DQJ and the
Anti-Defamation League of B‘nai B'rith (ADL) comment that even the limited
use of parity statistics, such as our processing guidelines, has the
urintended result of operating as a de facto hiring quota. DOJ claims that
vcoadcasters, in order to avoid the .~ »onvenience and expense of being
subjected to further review, will trez: the processing guidelines as
"safe-harbors."” Accordingly, DOJ recommends that the Commission use the
reported employment statistics as a basis %o trigger a further investigation
into whether the broadcaster is intentionally diseriminating against persons
on a prohibited basis, but that there should be no rigid numerical formula
triggering that review. Further, DOJ suggests language to be added to our
EEQ rutles stating that no broadcaster shall be determined to have violated
the EEQ requirements on the basis of its fallure to attain any specified
statistical measure. BFMA concurs with CCJ on this point and states that
tne Commission should only require licersees to take positive steps to
assure that minorities and women are given ejual consideration for available
jebs and that the station's practices srcmote such opportunities.

46. UCC/NCC disagrees with the contention that the use of parity
statistics will result in de facto hiring quotas. The NAACP Legal Defense
=nd Educationz! Fund (LDF) states that the use of the Commission's
processing guiceline as a method to "rsJ flag" those stations that should __
receive more extensive review has been approved repeatedly by the Courts, 22

zz See, 2.«., National Blacx Media Coaliticn, 775 F.2c at 346-47 (5.C.
Cir. 1985), Bi:ingual Biecuirursl Coalit: - v. F.C. ., 595 F.24 at 625-30
o.C. Czr 1673), Stone v. T.C.C., 466 ".2¢ 3¢, ::2 (D.C. Cir. 1972). Ze=2
=l3< Teamsters v, Uniced States, 431 U.:. at 339 n. 20 (1877)
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47. NAB and BFMA believe the Commission should specify how it will
use any alternative labor force data submitted by the licensee in its
evaluation. NAB also states that it supports the Commission's desire to go
beyond numbers in its review of EEO performance. However, it seeks
clarification of how the court-ordered ‘"zone of reasonableness" concept
will be incorporated into this process. 23 NAB notes that in the past the
Commission has considered a station whose employment profile meets or
exceeds the processing guidelines to have made a prima facie case of .
employment within this zone. NAB believes that we should either reaffirm
this policy or articulate and rationalize any new policies.

48. We will evaluate broadcast licensees' EEO efforts based on several
aifferent indicia using a two-step approach similar to that which we adopted
for certification of compliance with EEQ requirements by cable entities.

The first step will be to make an initial evaluation of a station's efforts
based on the full range of information available concerning its EEO record.
This evaluation will examine the descriptions of the station's EEQO program
and policies as submitted on its Form 396 program report, any EEQC complaints
filed against the station or licensee, the composition of the station's
workforce as submitted on its Annual Employment Report, the composition of
the available labor force in the station's area, and any other pertinent
information that may be available concerning the station's EEO activities.
If our first-step evaluation indicates that the station's EEQO efforts are
satisfactory, the station will be accepted as having fulfilled its
obligations in this area ard no further analysis or investigation will be
performed. However, if the initial evaluation indicates that a station's
ertorts may have been less than satisfactory, it will be subjected to a
second-step investigation of those areas of responsibility where its efforts
appear deficient. This investigation will involve requests that the
licensee submit additional information to the Commission concerning the
specific areas of its EEOQ program that appear deficient.

49. This two-step procedure will minimize the overall EEQ reporting
burden imposed on the broadcast licensees by requiring stations making
plainly satisfactory efforts to submit only sufficient information to verify
these efforts. We believe this approach will provide the most
cost-effective means of monitoring broadcast EEQ efforts from the standpoint
of the burden imposed on licensees by information collection requirements
and of our own administrative resources and will improve the effectiveness
of our EEO activities.

23 See Stone v. FCC, supra and Bilingual Bicultural Coalition on Mass
Media v. FCC, supra at 621, 627 n.15.

24  See Report and Order in MM Docket No. 85-61, supra at paragraphs 76-31.
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53. As part of the initial evaluation, each station's workforce will
be compared with the available labor force in its MSA, or with other labor
force data upon submission of acceptable alternative flgures, using our EEO
processing guidelines. 25 However, these guidelines will used solely for
administrative purposes, that is, in determining which stations it may be
necessary to examine more closely under the second step evaluation
procedures. Under the revised procedures, each station’'s record will be
fully examined regardless of its employment profile and even if this profile
is within our processing guidelines. Thus, our assessment of a licensee's
EEO perfurmance will not be determined solely on the basis of quantitative
tests. Rather, these guidelines will be used to ensure consistency in the
initial review of station employment data. They should not be interpreted
as quotas or numerical goals to which the licensee is subject and their use
is not intended to imply that stations meeting the specific employment
levels thereunder necessarily will be considered to have satisfied their
EEQ obligations. We are aware of the concern expressed by DOJ and BFMA that
our processing guidelines might be interpreted as quotas and numerical
guiaelines. Our discussion herein should be adequate to clarify that our
policy with respect to evaluation of broadcaster's EEQ efforts should not be
interpreted to allow the use of the guidelines as either quotas or as a"  ~ ~
"safe harbor." Thus, we do not find it is necessary to adopt the proposal
of DOJ and BFMA to qualify our use of these guidelines in our rules. We
believe that to do so would institutionalize the numerical processing
suidellines, contrary to their intended and our stated purpose.

PROCEDURAL MATTERS

51. ftursuant to tne Regulatory flexibility Act of 1980, the
Tommission's final analysis is as follows:

Need for and ourpose of the rules. This proceeding is intended to
a.1dress the concerns raised by OMB in its disapproval of the use of the
Cimmission's 5-point and 10-point program reports for routine data
sollection. This proceeding also seeks to include in the new reporting
rejuiremencs only those informational elements that are necessary for the
effective monitoring of licensees’' £EO efforts. '

'Y, Summary of issues rzised by oublic comment in response tc the initial
rw2z2latorv flexibility analvsis, Commission assessment, and changes made as
3 rasu;t,

-

o1

he Commission's current administrative processing guidelines are sec:
r<n in Puclic Notice Nc. 1364, December 15, 1983,

La/BL A

O \J
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A Issues Raised. Only one commenter, Jefferson-Pilot Communications
Company, raised issues specifically in response to the initial regulatory
fiexibility analysis. In these comments, it states that it believes that
the reporting requirements proposed by the Commission in the Notice will
have a disproportionally burdensome impact on smaller stations without
producing either reliable information useful to us or enhancing EEO at the
station level. Other parties also contend that the Commission's proposals,
especially its proposed EEQ Program Report, will impose a significant
additional paperwork burden on licensees.

B. Assessment. Our reexamination of our initial proposals, in light of
the comments received, indicated that our proposals were not the least
burdensome means to request relevant data from broadcast stations regarding
the EEO activities.

C. Charges made as a result of comment. As a result of the comments in
this proceeding, we are adopting alternative reporting requirements intended
to improve the effectiveness of our EEOQ monitoring and to the extent
possible reduce the burden on both licensees and our administrative
resources. In particular, the Broadcast EEO Program Report we are adopting
is a revision of our existing 10-Point Model EEQ Report, Form 396, which
integrates the instructions and guidelines within the form, similar to the
proposal submitted by OMB. We will also continue to require applicants for
1:€w or existing broadcast stations to file the 5-point Program Report
because we believe that this report serves the important purposes of
informing these applicants of the our EEO requirements, affirming their
understanaing of these obligations, and assisting them in the establishment
of an EEQO program.

1il. Siznificant alternatives considered and rejected. We have considered
all the alternatives presented in the Notice, Further Notice, and comments
in this proceeding. After full consideration of all of the issues raised
throughout the course of this proceeding, we have adopted the rules and
reporting requirements that we believe are the most reasonably fashioned in
light of the facts and issues presented.

5¢. The rules adopted herein have been analyzed with respect to the
raperwork Reduction Act of 1980 and found to impose new or modified
requirements or burdens on the public. Implementation of these new/modified
requirements and burdens will be subject to approval by the Office of
Management and Budget as prescribed by the Act.

53. Tne Secretary shall cause a copy of this Report and Orcer,
iuciuding the Final Regulatory Analysis, to be sent to the Chief Counsel for
Advocacy of the Small Business Administration, in accordance with Paragraph
o03{a) or the hegulatory Flexibility Act {(Pub.L. No. 96-354, QU Stat. 1164,

2 U0.5.C. s9cui et seqg., (1981).
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54. Accordingly, IT IS ORDERED that under the authority contained in
sSections U4(i) and 303 of the Communications Act of 1934, as amended, Part 73
of the Commission's Rules and Regulations IS AMENDED as set forth in the
attached Appendix B, subject to approval by the Office of Management and
Budget pursuant to the Paperwork Reduction Act of 1980. These rules and
regulations ARE EFFECTIVE August 3, 1987. 26

55. IT 1S FURTHER ORDERED that this proceeding IS TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION

William J. Tricarico
Secretary '

attachment: Appendices

26  Until the new FCC Form 395-B, new FCC Form 396, and revised FCC Form
390-4 are available for distribuzion, licensees and applicants will
couhntinue to use the existing forms to satisfy our reporting requirements.
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APPENDIX A

List of Commenters

Telecommunications Corporation. Milwaukee Area District Board of |

~—
Comments - Notice of Proposed Rule Making
1. University of Michigan (Represented by Dow, Lohnes & Albertson)

2. Multimedia, Inc. (Represented by Dow, Lohnes & Albertson)

3. Cox Communications, Inc. (Represented by Dow, Lohnes & Albertson)

4. Central California Educational TV, Lehigh Valley Public
amll T__E —
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G.
7.
18.
15.
20,
i.

T £ ue I

Northwest Pennsylvania, Inc. (Represented by Dow, Lohnes & Albertson)
Cosmos Broadcasting Corporation, Guy Gannett Broadcasting Services, and
H & C Communications, Inc. (Represented by Dow, Lohnes & Albertson)
National Black Media Coalition

KBW Associates, Inc.

Jefferson-Pilot Communications Company

WPIX, Inc. ’

United States Catholic Conference

Haley, Bader & Potts _

National Association of Black Owned Broadcasters, Inec.

American Women in Radio and Television, Inc.

Office of Communication of the United Church of Christ

National Association for Better Broadcasting, the League of United
Latin American Citizens, the National Association for the Advancement
of Colored People, Chinese for Affirmative Acticn, the NOW Legal
Defense and Education Fund, and the Women's Legal Defense Fund
(Citizens Communications Center)

Broadcast Financial Management Association

National Association of Broadcasters

National Public Radio

U.S. Department of Justice, Civil Rights Division

Anti-Defamation League of B'nai B'rith

Foward Communications Corporation, Guaranty Broadcasting Corporation,
Lake Huron Broadcasting Corp., May Broadcasting Company, Inc., Retlaw
Enterprises, Inc., Shamrock Broadcasting Company, Inc., and WKRG-TV,
Inc. (Joint Licensees)

CBS Inc.

Mexican American Legal Defense and Education Fund

Gannett Co., Inc. and Lee Enterprises, Incorporated

National Assoclation of Hispanic Journalists

National Conference of Black Lawyers



teply Comments - Notice of Proposed Rule Making

~—4.
3.

4,

Office of Communication of the United Church of Christ and the
Communications Commission of the National Council of Churches

NAACP Legal Defense Fund

National Association for Better Broadcasting, the League of United
Latin American Citizens, the National Association for the Advancement
of Colored People, Chinese for Affirmative Action, the NOW Legal
Defense and Education Fund, and the Women's Legal Defense Fund
(Citizens Communications Center)

Broadcast Financial Management Association

Comments - Further Nocice of Proposed Rule Making

L6 TIS — VRN ;N

National Association of Broadcasters

National Public Radio

Broadcast Financial Management Association

National Black Media Coalition

Cox Enterprises, Inc., Multimedia, Inc., Public Broadcasting of
Northuest Pennsylvania, Inc., South Carolina Educational Television
Commission, and State of Wisconsin Educational Communications Board
(Joint Parties)

Office of Communication of the United Church of Christ

Draper Communications, Inec.

vty Comments - Further Notice of Proposed Rule Making

—

1.
2.

U.S. Equal Employment Oppertunity Commission

National Association for Better Broadcasting, the League of United
Latin American Citizens, the National Association for the Advancement
of Colored People, Chinese for Affirmative Action, the NOW Legal
Defense and Education Fund, and the Women's Legal Defense Fund
(Citizens Communications Center)
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APPENDIX B
47 CFR Part 73 is amended to read as follows:
1. The authority citation for Part 73 continues to read as follows:
Authority: 47 U.S.C. 154 and 303.
2. U7 CFR 73.2080 is amended by revising it to read as follows:
$73.2080 Equal employment opportunities.
ta) General EEO policy. Equal opportunity in employment shall be afforded
by a4ll licensees or permittees of commercially or noncommercially operated
#M, FM, TV, or international broadcast stations (as defined in this part) to
all qualified persons, and no person shall be discriminated against in

employment by such stations because of race, color, religion, national
origin, or sex.

{b) EEQ program. Each broadcast station shall establish, maintain, and
catry out a positive continuing program of specific practices designed to
ensure equal opportunity in every aspect of station employment policy and
practice. Under the terms of its program, a station shall:

(1) Define the responsibility of each level of management to ensure a
positive application and vigorous enforcement of its policy of equal
opportunity, and establish a procedure to review and contrcl managerial and
supervisory performance;

(2} Inform its employees and recogmzed employee organizations of the
pousitive equal employment opportunity policy and program and enlist their
cooperation;

+3) Communicate its equal employment opportum.ty policy and program and its
employment needs to sources of qualified applicants without regard to race,
color, religion, national origin, or sex, and solicit their recruitment
assistance on a continuing basis;

(4) Conduct a continuing program to exclude all unlawful forms of prejudice
or discrimination based upon race, color, religion, national origin, or sex
rrom its personnel policies and practices and working conditions; and

‘71 Conduct a continuing review of job structure and employment practices
and adopt positive recruitment, job design, and other measures needed to
chisure genuine equality of opportunity to participate fully in all
organizational units, occupations, and levels of responsibility.

v¢) EEU pruZram requirements. A broadcast station's equal employment
upportunity program should reasonably address itself to the specific¢c areas
set I'uren below, to the extent possible, and to the extent that they are
appropriz=te in terms of the station's size, location, etc.:

+ 1) Disseminate its equal opportunity program to job applicants and
.mpioyees. For example, this requirement may be met by:

1) Posting notices in the station's office and other places of employment,
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